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CRIMINAL CODE AMENDMENT BILL 2008 
Returned 

Bill returned from the Council with amendments. 

On motion by Mr C.C. Porter (Attorney General), resolved � 

That the Council�s amendments be considered in detail forthwith. 

Council�s Amendments � Consideration in Detail 
The amendments made by the Council were as follows � 

No 1 

Page 2, lines 13 to 16 � To delete �by a young person (as defined in the Young Offenders Act 1994 
section 3) in prescribed circumstances, then, notwithstanding that Act� and insert � 

in prescribed circumstances by a person who has reached 16 but not 18 years of age, then, 
notwithstanding the Young Offenders Act 1994 

No 2 

Page 3, line 6 � To delete �and subsection (5) does not apply� and insert � 

by a person who has reached 18 years of age 

No 3 

Page 4, lines 4 to 7 � To delete �a young person (as defined in the Young Offenders Act 1994 section 
3) is convicted of an offence against this section committed in prescribed circumstances, then, 
notwithstanding that Act� and insert � 

a person is convicted of an offence against this section committed in prescribed circumstances 
at a time when the person had reached 16 but not 18 years of age, then, notwithstanding the 
Young Offenders Act 1994 

No 4 

Page 4, lines 25 and 26 � To delete �and subsection (2) does not apply� and insert � 

at a time when the person had reached 18 years of age 
No 5 

Page 5, lines 23 to 30 � To delete the clause. 
No 6 

Page 5, after line 30 � To insert � 
6. Section 740A inserted 

After section 739 insert: 
740A. Review of certain amendments to s. 297 and 318 
(1) The Minister shall carry out a review of the operation and effectiveness of 

the amendments made to this Code by the Criminal Code Amendment Act 
2008 as soon as practicable after the third anniversary of the day on which 
those amendments came into operation. 

(2) The Minister shall prepare a report based on the review made under 
subsection (1), and shall, as soon as is practicable after that preparation, 
cause the report to be laid before each House of Parliament. 

The SPEAKER: I seek some advice from the Attorney General on behalf of the house. Six amendments have 
been returned from the Council. I want to determine whether the Attorney General wants to move those 
amendments en bloc or whether he would prefer to deal with them one by one. If he wants to deal with them en 
bloc, the Attorney General needs to seek leave. 

Mr C.C. PORTER: I seek leave in this instance, Mr Speaker, for the reason that each amendment effects 
precisely the same result with respect to each of the sections it seeks to amend, which is to say that it ensures that 
the relevant provision applies only to persons who have reached their sixteenth birthday and above in each 
instance. 
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Mr M. McGOWAN: I must have misunderstood the Attorney General. I thought he just said that he would like 
to deal with them individually. 

Mr R.F. Johnson: No. He said he sought leave to deal with them because they are all relevant. 

Mr M. McGOWAN: We are okay with that; we can deal with them en bloc, but I think perhaps what we should 
do is at least examine them, considering the public interest in this bill.  

Leave granted for the amendments to be considered together. 

Mr C.C. PORTER: I move � 

That the amendments made by the Council be agreed to. 

Mr M. McGOWAN: Mr Speaker, are we now debating the actual legislation? 

The SPEAKER: Correct. 

Mr M. McGOWAN: I have not been completely tuned into the debate in the upper house, but I understand that 
it has been around the subject of young people and the coverage of young people under the Criminal Code 
Amendment Bill. The position the state opposition took on this was that we thought people who were under the 
age of 18�not including 18-year-olds but people under the age of 18 who were technically minors�should be 
excluded from the provisions of the legislation that the government introduced in this house. The reason we 
thought they should be excluded is that young people are treated differently by the law in a range of ways. As 
everyone knows, when people are young they do things that they may not do when they are older; the state of 
their mind and the immaturity of their age mean that their actions are different from what they may be when they 
are older. There is obviously an arbitrary timeline. Someone can be 17 years and 364 days old and they are 
treated differently from when they are 17 years and 365 days old, because a line has to be drawn somewhere. We 
took the view that that line should be 18 years of age; if a person is under 18 he or she should be treated 
differently from an adult for the purpose of these laws. I supported that. I think that people under the age of 18 
should be treated differently compared with someone over the age of 18 in relation to being sentenced to a period 
of mandatory imprisonment. I think that is a reasonable proposition and I was keen to get some movement on 
this.  

I understood that the laws were taken into the upper house and there was some discussion about what age would 
be agreed on as the excluded age for these matters. The original approach of the government in this house was 
that it would not exclude children, but I think as the debate went on, particularly the forceful oratory of the 
member for Mindarie, there was a realisation that treating a 10-year-old, for instance, as an adult for the purpose 
of mandatory sentencing was abhorrent. I regard that as abhorrent. It was then a matter of where we draw the 
line between 10 years old and 18 years old. I take the view that minors are treated as minors for a range of 
purposes and the way in which they are treated as minors, perhaps with the exception of the age of consent, 
should be the same across the board. It is not a very good analogy, but obviously the age at which people can 
lawfully drink is 18 years. I think that in a compassionate and humane society we should exclude from the 
mandatory sentencing provisions people whose minds are not properly formed, through no fault of their own. 
That is not to say that young people should not be sentenced to imprisonment if their actions warrant it. If their 
actions warrant it, of course they should be sent to prison, but at least let that be something that a court can 
adjudicate upon when people are under the age of 18 years. I think some of my colleagues in the upper house 
moved an amendment that all people under the age of 18 years should be excluded from the mandatory 
sentencing provisions. I think that the balance of the government accepted, even though some National Party 
members might have disagreed and certainly some Green members did, that young people up to the age of and 
including 15 years would be excluded from the provisions. Therefore, people who are aged 16 or 17 years will 
be treated as an adult for the purposes of mandatory sentencing. I think I have summarised it fairly correctly. I do 
not agree with that. I think 16 and 17-year-olds should also be excluded from this legislation, but that is the best 
that we have been able to achieve through our efforts. Can the Attorney General advise whether including 16 and 
17-year-olds under this legislation infringes any obligations that our country may have signed up for in 
international treaties? 
Mr C.C. PORTER: I thank the member for Rockingham, and I think that his historical summary of how we 
reached this point is fairly accurate. I might simply add that the member for Rockingham mentioned the member 
for Mindarie, who effectively asked me as the Attorney General to provide examples of individuals in the 
community who were adults at the time of assaulting a police officer, who did a police officer bodily harm, and 
who had not, in those circumstances, received a term of imprisonment. During the course of the second and third 
reading debates, I undertook to respond to the member for Mindarie with examples of that situation. I do not 
intend to go over those examples again, but they were given. I think it is fair to say that the case was made that 
this legislation will actually have an effect on individuals who assault police officers and do them bodily harm. I 
conducted research by looking at the statement of material facts for persons who had been charged with 
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section 318 offences and who had done what appeared, on the basis of the statement of material facts, to be 
bodily harm, albeit that the question has not been tested in court because that currently is not a circumstance of 
aggravation that can be pleaded or tested in the courts. It appeared that there were between 10 and 25 persons a 
year who had done bodily harm to a police officer after a duly proved assault and had not received a term of 
imprisonment.  
I undertook over the winter recess a similar analysis of juveniles who had assaulted police officers. That process 
is more difficult for a number of reasons. It is difficult for adults because of the way in which we keep data on 
the section 318 charge; we do not delineate whether the public officer was a police officer or not. The only way 
we can go back and find that out is to look at each individual case and each individual statement of material 
facts. The second problem is that only a very limited amount of information that might identify a juvenile can be 
given out, pursuant to the relevant terms of the Children�s Court of Western Australia Act 1988. I, like any other 
citizen, am bound by the terms of that act, so whatever information I have been able to get, I cannot disseminate 
to the extent that it would identify or give over any identifying details to another person. Unfortunately, my 
ability to research in that respect has been limited, but what I can say is that from the evidence that was 
available, it is apparent that there are individuals in the community who assault police, do them bodily harm and 
do not receive terms of imprisonment, and their progress through the courts presently indicates that the number 
of such cases are strong for adults but not as strong for juveniles. Although I have said that, there are still clearly 
cases of juveniles each year who assault police officers, do them bodily harm and do not receive terms of 
imprisonment or detention under the Young Offenders Act. Just by way of some exploration of those figures, 
between 1 January 2007 and 26 April 2008, 248 juveniles were sentenced in connection with a section 318 
assault on a public officer. Since 27 April 2008 a further 212 juvenile offenders were sentenced in connection 
with such assaults. Without giving over identifying details it becomes very difficult to � 

Mr M. McGowan: Did the Attorney General say on a police officer? 
Mr C.C. PORTER: On a public officer. As I said before, we cannot delineate, without going back through each 
single statement of material facts, whether the assault was on a police officer or another type of public officer. It 
is safe to say that the statistics kept by the police indicate that in excess of 80 per cent of all assaults on public 
officers are in fact assaults on police officers. 

Mr M. McGowan: Was it 2 000 or 256 on public officers in the last year? 
Mr C.C. PORTER: There were 248 assaults on public officers between 1 January 2007 and 26 April 2008, but 
the member can work on the fairly good assumption that 80 per cent of those would have been on police officers. 
Again, after 27 April 2008 a further 212 juvenile offenders were sentenced in connection with such assaults on 
public officers. The member might assume that 80 per cent of those involved police officers. However, looking 
at the data we can say that about 10 per cent of all the section 318 assaults on public officers are perpetrated by 
juveniles. Therefore, assaults on public officers�to the tune of 90 per cent�are overwhelmingly perpetrated by 
adults. Of those section 318 assaults on public officers, a small but at this stage indeterminate amount will 
consist of assaults occasioning bodily harm, but if we take the sentencing trends in the higher courts � 

Mr R.F. JOHNSON: I would like to hear more from the Attorney General. 

Mr C.C. PORTER: If we replicate the sentencing trends in the higher courts, we might assume that around five 
per cent of the assaults on public officers by juveniles�that is, eight to 10 offenders over a 12-month period�
are assaults resulting in bodily harm. We also know that 37 per cent of all juveniles who were dealt with for an 
assault on a public officer were between the ages of 17 and 18. We can surmise from the statistical data that, 
overwhelmingly, assaults on public officers resulting in bodily harm are perpetrated by adults. Of the remaining 
10 per cent that are perpetrated by juveniles, the overwhelming number is perpetrated by juveniles aged between 
16 and 18. I believe that at some point this will have an effect on some juvenile in the age range of 16 to 18; as 
time goes on, that is very, very likely, given the data that we have. That was always the intent of the legislation. I 
undertook, with respect to the member for Mindarie�s challenge, to find cases with adults and did so. It is more 
difficult with juveniles but they no doubt still exist based on the data that we have. However, this is an 
amendment that is appropriately accepted by the house in these circumstances because the integrity of the 
legislation is maintained based on the fact that, overwhelmingly, the assaults perpetrated on public officers are 
by adults or, if I can use the term, near adults aged between 16 and 18. The member for Rockingham gave a very 
fair summation of how we reached that point. I just wanted to add those comments about the numbers that we are 
talking about and how they might be affected once this legislation receives assent. 

The member for Rockingham�s final question was: will the state of Western Australia breach any international 
undertaking that the commonwealth has entered into with this legislation? Based on my view of the matter, the 
answer is no. It has not yet been tested in any meaningful sense, save to say that this jurisdiction already has 
mandatory sentencing, brought in by the former Labor government, with respect to the three strikes aggravated 
burglaries legislation. That has been on our statute book since 1991. There has never been any challenge 
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whatsoever to the standing of that provision under international law. I am not aware of any provision under 
international law that would see these provisions running foul of international law. 

Mr M. McGowan: I am just referring to the age issue. I am not referring to mandatory sentencing; I am 
referring to people under the age of 18. 

Mr C.C. PORTER: I am saying that the 1991 changes, which brought in three strikes to the aggravated burglary 
offence and thereby put a mandatory term of imprisonment of a year onto anyone who had committed an 
aggravated burglary three times, were designed to affect juveniles, which they do and have done since 1991. 
There has never been any challenge to those laws. In my view, there has never been a cogent case put that those 
laws�which are precisely the same, as they pertain to juveniles�represent a breach of any international 
obligation.  
Ms M.M. QUIRK: As we are dealing with these amendments en bloc, I have three questions. Although they are 
separate issues, I will deal with them all together for the purposes of efficiency and time. The first question 
relates to clause 6. Having looked at what was passed in the Assembly, which was a review of the act, I now 
realise that it was too broad and it should have just been a review of these provisions. I note that that has been 
appropriately amended. I notice some other wording has changed. �After the expiry of three years from its 
commencement� has changed to �after the third anniversary of the day on which those amendments came into 
operation�. Is there any reason for that change in wording or is it a preferred drafting style? Is that significant for 
some reason?  
Secondly, when is the legislation proposed to commence operation? Thirdly, there was a lot of debate about the 
need for this legislation for its deterrence value. There was a lot of debate in this chamber in particular�I cannot 
vouch for the upper house�about how people would be deterred if they did not know about these changes to the 
law. Will there be an accompanying public education campaign or advertising campaign so that people are aware 
of their obligations and responsibilities and how the law has changed?  

Mr C.C. PORTER: With respect to the first question, that review clause was added by the former government 
and agreed to by us. The change to it is simply a preferred drafting as suggested by the Parliamentary Counsel�s 
Office and changed in the upper house to make it consistent with other legislation. 

Ms M.M. Quirk: So much for plain English.  

Mr C.C. PORTER: Indeed, but I take the member�s advice on these matters. The third question was about the 
issue of deterrence. We very strongly hope that this legislation has a deterrent effect. One of the reasons for 
bringing in this legislation was that when we look at the present statistics on section 318 charges, we see a 
significant increase from 2004 to 2008. It numbered several hundred. When we try to keep data, the first port of 
call is to keep data of the different categories of public officers that the numbers relate to. At the moment it is 
simply recorded as a block.  

As yet, there is no confirmed plan for an advertising campaign. I will certainly advocate one, and I hope 
successfully so. I imagine that it would not be in the nature of a political advertising campaign but would look 
very similar to the �one punch� advertising campaign that occurred under the former government, that I think 
was borrowed from Queensland. What was the second question? 

Ms M.M. Quirk: When is it proposed that this legislation commence? 
Mr C.C. PORTER: After the normal course of assent. 

Ms M.M. Quirk: Can you give me a ballpark time? 
Mr C.C. PORTER: I think it is 30 days. 

Ms M.M. Quirk: Are you undertaking to do whatever needs to be done to ensure that assent is not delayed? I 
take it that it will not be held up for any reason. 
Mr C.C. PORTER: I do not see any reason to hold it up. I will be advocating for some sort of information 
campaign to go with it. 
Ms M.M. Quirk: I will put it a different way. When do you contemplate this legislation being enforced 
approximately?  
Mr C.C. PORTER: There is nothing that would delay it beyond the usual legislative course, which I think is 30 
days for the Governor�s assent.  

Mr M. McGOWAN: I am pleased that the Attorney General has deleted children from the age of 10 to 15. That 
is a fair thing to have done. The first amendment sets that out. Those children will not be subject to mandatory 
three months� imprisonment if they are convicted of an offence under this legislation. I am confused by the 
science behind why someone who is 15 is excluded but not someone who is 16 or 17. Some of my colleagues in 
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the upper house asked me whether I have seen the size of a 16-year-old or a 17-year-old these days. If that is the 
science behind the Attorney General�s decision as to why he has not excluded 16 or 17-year-olds, I do not think 
it is a very good reason at all. To me, some 16-year-olds are small and wiry and not very big, particularly girls. 
Some are bigger. It seems to me that that would be a case where a magistrate or a judge might exercise some 
discretion and look at the circumstances of that particular case. I understand the Attorney General�s reason for 
those aged 18 and above but in the case of a 16 or 17-year-old, I do not understand why someone who is 16 and 
364 days is excluded and someone who is 15 and 365 days is included. Perhaps it is just a fundamental 
philosophical difference between the Attorney General and me.  

My view of young people is that their minds have not formed and their activities are not necessarily those of a 
mature adult. They act in ways that they would not act when they are older. It would have been far fairer to leave 
the discretion to the courts in relation to those children. They are children. They are defined as children under the 
law. Those children are aged 16 and 17. In relation to the first amendment, why are 16 and 17-year-olds included 
in the mandatory sentencing provisions and what is the science behind including them but not including a 15-
year-old, and what is the basis of that decision? If it is because Norman Moore thinks that they are bigger these 
days than when he was a kid, that is not a reason. If the Attorney General can give me some reason why those 
children are included in this legislation, I would like to hear it.  

Mr C.C. PORTER: I thank the member for that question. I take the member�s question to be this: if juveniles 
are to be included in a mandatory sentencing regime, why has the cut-off point been determined to be on the 
sixteenth birthday, so that it will include 16 and 17-year-olds but not 15-year-olds? The law as it applies to 
criminal responsibility is that a person is not criminally responsible if he is under 10. He is criminally 
responsible�at least potentially so�between 10 and 14, and he is when he is over 14. In the age range between 
10 and 14, it is incumbent upon the prosecution to show that the child between 10 and 14 knew that what he was 
doing was wrong in all of the circumstances, which, generally speaking, in my experience in the matter, was a 
very, very difficult thing to do, because it was very difficult to garner evidence to that effect. 

The reason I raise those matters is that the lines that have been drawn traditionally in the criminal law�they do 
vary from jurisdiction to jurisdiction�at times start to look arbitrary. The member�s question might be re-posed 
by asking: why is it that a 10-year-old can, at least potentially, be criminally responsible for a murder but a child 
of nine years and 11 months can never be? Of course, those lines will look arbitrary at any given point in time. I 
take the member�s question, which is a fair question: what makes the drawing of the line at the sixteenth birthday 
less arbitrary here? Keeping in mind that the member has a fundamental objection to children being captured by 
this legislation at all, what we have hoped to do is provide legislation that offers a deterrent to those who might 
otherwise assault a police officer. The statistics about juveniles assaulting police officers show that 37 per cent 
of the total number of juveniles dealt with in the Children�s Court in relation to any charge�this, unfortunately, 
is the best data I can give the member�are children aged between 17 and 18. What we can say is that 
overwhelmingly a very high percentage of all the charges dealt with in the Children�s Court are for children 
whom we might describe as near adults. Where we draw the line to describe someone as a near adult is going to 
be necessarily arbitrary. The member asked for a scientific explanation. There is not a scientific explanation. The 
data is imperfect at best. But what we do know is that if we are going to include some juveniles�we were 
willing to accept that amendment�and we ask ourselves which juveniles we should include, it seems that the 
best answer is the juveniles who are more likely to offend against a police officer, assault him and do him bodily 
harm, which, on the data available to me, is suggestive of the age range of 16-year-olds and 17-year-olds. 

Mr M. McGOWAN: The data that the Attorney General read out before was for 17-year-olds, not 16-year-olds. 

Mr C.C. Porter: That�s right. 

Mr M. McGOWAN: Therefore, my question remains. Society has set a standard for when a person is a child. It 
has been in place for a long time. A person is a child when he or she is under 18. The examples the Attorney 
General used of 10-year-olds and so forth I do not see as particularly relevant to that. A person is a child or an 
adult. I do not think the Attorney General has any precedents, apart from perhaps the age of consent, which is 
totally irrelevant, for the arbitrary line being drawn at the day a person turns 16. In regard to the law, I was aware 
of the up-to-14 provision and I was aware of the under-10 provision, but, other than that, all our laws, apart from 
the age of consent, say that a person is an adult when he or she turns 18. If the government is going to make an 
exception to these laws for children, it is my view�obviously, we have a different view�that a person is a child 
when he or she is under 18. As I said, that does not mean that a person does not go to prison; that does not mean 
that a person is not sent to detention if the circumstances warrant it; but it at least means that the court can take 
into account all the circumstances of the person. 

I provide for the Attorney General the case of a young Aboriginal boy from a remote community in the 
Kimberley, who may not even speak English, in my experience. He performs an act that he regrets�he may be 
affected by foetal alcohol syndrome or some other terrible affliction�but he is criminally responsible; he knew 



Extract from Hansard 
[ASSEMBLY - Thursday, 10 September 2009] 

 p6821c-6827a 
Mr Christian Porter; Speaker; Mr Mark McGowan; Ms Margaret Quirk 

 [6] 

what he was doing. As I understand it, if he is 16 years and one day, he will be transported from 
3 000 kilometres away to what is in effect a different country here to be imprisoned for three months�for him it 
is a different country. Can the Attorney General not see that in that case we should at least let the court make the 
decision based upon how serious the assault is that he has committed? The Attorney General should let the court 
make the decision about whether it warrants that level of punishment for a 16-year-old boy. I find it incredible 
that we have grown people in this room who cannot see the logic in that�grown people who claim they are 
compassionate, reasonable and sensible people, many of whom go to church and profess to be believers in a just 
and compassionate society, yet they cannot see the rationality and sensibility of that particular argument.  

It is no use my pursuing it. The Attorney General has made his decision. I find it disappointing that the Attorney 
General would allow something like this to go through. One is not a crazy left-winger if one tries to protect kids 
from these sorts of provisions. It is not a crazy left-wing position. I would expect that if the Attorney General 
went to some of his federal colleagues, including former Attorneys-General from this state, they would say that 
what I am saying is absolutely fundamentally right. I suspect that right-wing members of the Liberal Party, 
Attorneys-General and even former Prime Ministers would say that what I am saying about children is 
absolutely right, just and correct. For some reason the Attorney General has been captured by some of those ugly 
forces in the Liberal Party, and I do not know why he allowed it to happen. He should have stood up on this 
issue. At least then he would know when he goes to bed at night at the end of his term in this office that he had 
done something right and just. 

Mr C.C. PORTER: I again thank the member for his input on this, which is, respectfully, somewhat 
sanctimonious. I say that for this reason: in 1991, the member�s side of politics � 

Mr M. McGowan: I wasn�t here then. 
Mr C.C. PORTER: I know the member was not here. 
Mr M. McGowan: And I don�t agree with it. 

Mr C.C. PORTER: Okay. In all the time that Labor was in government, there was no suggestion from the 
member�s side of the house about amending the relevant provisions of the Criminal Code, which, as things 
presently stand, are aimed at juveniles, to ensure that a juvenile who had broken into a house on a third occasion 
would receive a mandatory 12-month term of imprisonment. Some might say that the types of circumstances that 
have applied, and continue to apply, to juveniles are less serious than those that are represented by an assault 
causing bodily harm to a police officer. I understand the member�s point�I really do�but to put it in terms 
whereby the member has not also, in at least an indirect way, been captured by the same, as he calls it, dark 
forces, is just not perfectly fair in terms of a criticism of this legislation. The fact is�I have seen it in court�that 
young men and women, white and Aboriginal, who break into a house for a third time and who are juveniles 
receive terms of imprisonment. The reason that that was done in 1991 was that the problem was perceived to be 
so great and at such a level that it was getting close to the fair description of crisis. That is why that move was 
made by the member�s side of politics. I know that the member was not here, and I cannot tell him what I would 
have done had I been here, but no effort whatsoever was made by the member�s side of the house to change that 
position, which is precisely similar to this. 

I accept what the member says, and I understand that mandatory sentencing carries with it great risk. I think that 
I have been quite fair in pointing that out. However, what we are doing here is in the context of what we consider 
to be an overwhelming problem, and a line-in-the-sand-type problem. I understand the member�s point, but I 
think that it is put in terms that do not fairly reflect the history of the member�s own side of politics on the issue 
of mandatory sentencing. 

Question put and passed; the Council�s amendments agreed to. 

The Council acquainted accordingly. 
 


